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OFFICE OF THE ATTORNEY GENZRAL OF TEXAS
AUSTIN
GROVER SELLERS _
L ]

ATrommey GaNzrAL

nonoraﬁlo'aeo. i, Shoppard

Comptroller of Public Accounts
Austin, Texas

Dear ur, Sheéppards Opinion Ko, AO=0%

Re; Authority of
of Publio Accounts

Your leitter requedtind/an Apinion from this depart-
sent upon the abovo 8 mttery accompanied by a letter

prepared by kr. V. : - itor, is defore us. MNr.
stullingl' lette - ‘ S

. -thil acaount showing a
019,87 as carried by tho depariment
Jd in the Suspense balance of the

on ef theso fitems and why they vore
deposited 10 this suspense account.

S The first item, according to Xr, J. ¥,
Byrne, was Ain payment of Motor Fuel Tax by the
Autoe Supply Cempany of Laredo, Toxas, in the
smount of &8 .85, According to the informa~-
tion gathercd this was a refundable item, dut
for socnie reason the aot of refunding this to
the tax-payer was nover executed, The ledger
sheet carried by the Cashior shows that this

MR s i 1 vm mw s AmBTRUEN AR A NEPARTMENTAL OPINICH UNLESS APPROVED BY THE ATTORNEY GENEAAL OB FIRST ASSISTanT
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itex vas deposited te Suspense April 246, 1911,

*The second item is listed under the name
of Dan koody in the amount of $%,00, and accord-
ing to the Cashier's suspense ledger this {tem
wae deposited to Comptroller's Buspense account
Septesber %0, 1031, This item, according to
information furnished by Nr, C, D, ¥Yatts and
Mr, Jack ¥alaton, vas an snonymous payment re-
ceivod by the governor's office at the time the
Honorable Dan Xoody was Governor of Texas. The
45 .00 wvas deposited with the Comptroller for
di sburscment to funds, and the Comptroller had
no way of destermining the fund te whioch this
ampount should bve doposited.

*Tho third ftem in this account, smounting
to $882.26, is listed as ‘unkno¥n,' The records
in thoe Cashier's Division show that this covers
four deposits to the suspense account as shown
on the attached schedule. The inforsation gather-
od from memdoers of the departaont who were ewploy-
ed before and at the time Mr. Sheppard took offilce
is that these are fee liems collected under the
Mouston fTerrell administration.

"the total of these Ltexs amounts to $018,11
and is ocarried thusly on the cashierts oontrol
aheots as ‘lkary koNamara Suspense,! JNr. Fattis
tells xo that in 1037 Lhe Assistant Btate Aadidor
in making the annual audit of the Cashier's of-
fice prooommendod a credit adjustment to this ac-
count of ¢§2.24, which reduced the account balance

24 and sinoe that tine 4t has been carried as
13.87.

"hr, ¥atts inforns e that the items compos~

ing this agoount were carried in a make-shif't

. suspense account bhefore any lav was passed by

& the legislature governing suspense items., It

B was doposited undor Lhe olassification of 'Bouston
Terroll Bpecial' upon the approva) of kr. Terpell,
and kr, Sheppard inherited 4t in that fashion shen
he took office.

Sgithin the past fev yoars the State Auditor
bas recompended that this aceount be ocleared to
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the Genoral Fund, Specinl effort was made
by the Assistant B8tate Auditors in theip
rocently coumpleted investigation of this
departuent to have this account clearod to
thes General Fund. On February 19th of this

year a conference was held hatweon kr. Gar-
land harcus, Assistant State Auditor, kr.

- Bob Calvert, Department Statistician, and
nyself, and 4L was agreod the $813.897 vould
be the proper amount te g¢lear,.*

In Opinjon Mo, O0-048, addresasd to Honorabls
Tom C, Kking, State Auditor, this departnent, construing
Article 4354, Vernon's Annotated Civil Statutes, said,

.¥The reading of the abeve quoted Arti-
ole cloarly indicates that the procedure
for final payment into the State Treasury
is by the issuance of a deposit warrant.
Buch deposit varrant is issued te the par-
ticular fund to which the money goes. It
is true, then, that until the fund to which
the woneéy should go is determined the de-
posis warrant to that fund cannot be i~
sued for such money. For this reason, it
is our opinion that in a case where money
is pajd to ene of tho dopartmonts ef the
State, and there is & question as to which
purticular fund said poney should go, the
saxe xay properly be paid intoe the Suspenseé
¥und because said monoy sannot be placed in-
to the proper fund until a deposit warrant
for such money is drawn. Only then is the
money paid into the Treasury. vwWhile the
particalar destination of the fund is in
question, even though there is no question
as to the State's right to the monay, we
foel that the money eomes within Lhe cate-
gory of 'soney which is awaiting the time
whan 14 can finally be taken intoe the
Troasury' as set out 4in Article 4738, You
are, therefore, sdvised that in cases
where there is an actual doubt as to the
particular fund to vhich a money should go
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salid monoy may properly be placed in the
Suspense Fund by the head of a department .

vhat ve said thero riles your case,

Mr, Gtaliings’ analysis of the Mary Mclamars Sus-
pense Agcount does not show that the fund in that account

belongs to the State, dut ou the contirary, tends to show
that 16 belongs to eothers. In Opinion Ko, 0-884¢, address-
ed Lo lionoradble Jease James, State Ireasurer, ve made the
sane guotation as that adbove, and sdded;

*in viev of the rule there announced,
it s the opinion of this Depariment the
items montioned by you whose source and
status as State proporty are unknown, must
repain in the Suspense Account until in
20859 way the or status and dis tio
thersof are by & sourt

Jurisdiction, or by legisiative sct.* (Re-
phasis supplied)

Gince it has not been detarmined that the Nery le-
Namara Suspense Account belongs to the State, it cannct bhe
covered into the State Treasury. Moreover, even though 4t
vare undisputed that the Fund does belong to the 'State,
unless it has deon determined furthor as to which fund the
sane should be credited, it may not be deposited in the
State Treasury upon the Comptroller's varrant.

Trusting that what we have satd sufficiently
answeras your inquiry, ve are

Yery truly yours
ATTOGAREY GRAERAL OF TEXAS

¢
By 2

ie or
0S-MR Ass{stant

APPROVED

OFINION
COMMITTEE

BY,

CTHAVEMAN




